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DISTRICT OF NEW YORK _ 

QUESTION PRESENTED 

Whether there was a knowinq use of perjured tes¬ 
timony concerninq promises made by the prosecutor to the 
qovernments kev witness, Alberto Bruqman, thus denying 
Harold Shatz a fair trial. 

PRELIMINARY STATEMENT 

On September 3, 1974 a motion was filed by Harold 
Shatz, pro se, pursuant to 28 tl.S.C. Section 2255, to vacate 
the judgment and sentence of October 18, 1972 under indictment 
number 72 CR 465.* Shatz was convicted after a trial by jury 

* The motion to vacate is part of the appendix pp. A-l-A-9. 
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in tho United States District Court for the Eastern District 
of New YorV; before Judqe vTack B, Weinstein of two counts of 
conspiracy to violate 18 U.S.C. Section 1951 and sentenced 

to ten years imprisonment. 

On March 24, 1975 a hearing was held on the 2255 
petition before Judqe Weinstein and the motion was denied 
and the petition dismissed.* This is an appeal from the 
denial of said motion and the dismissal of the petition. 

The Court's findinqs were read into the record. Daniel 
J. Gotlin was assigned to represent the appellant Shatz in 
the District Court and has been continued as counsel on 
appeal by order of this Court, pursuant to the Criminal 
Justice Act. 

STATEMENT OF FACTS 

The only witness at the hearing on the motion was 
Mberto Bruqman, who appeared and testified on behalf of Harold 
Shatz. lie stated that he was testifying voluntarily and that 

no promise or threats were made in order to induce him to 

* * 

testify. (H. 6-7) 

Brunman traced the time from his arrest on a 

* The transcript of the proceeding is included in appellant's 
Appendix pp, A-27 - A-65 

** Numerals in parentheses preceded by "H" refer to pages 
of the transcript of the proceeding dated March 24, 1975 
which lias been docketed as part of the record on appeal 
and is part of the Appendix. 





burnlary charqe in Brooklyn in October, 1971 and explained 
how he was visited both by Nassau County Police and the F.B.I. 
and eventvially meotinq Assistant United States Attorney, 

Steven Rehar, the prosecutor in the criminal charges which 
were then pendinq aqainst both Brugman as well as Harold 
Shatz. 

Rruqman recounted his meetings with Mr. Behar 
explaininq that he saw him approximately five times. He 
testified that Mr. Behar told him that if he testified against 
Shatz he would qet a plea with a sentence of five years, which 
Rruqman understood would run concurrently with the five 
year sentences he was serving in New York State for a number 
of indictments, and if he did not cooperate he would wind 
up getting twenty years (H. 11-12). 

Rruqman went on to testify that Mr. Behar 
told him how to respond to any questions he was asked by 
Mr. Shatz's attorney in connection with promises made to 
Rruqman. More specifically when asked at trial by Shatz's 
attorney "Were any promises made to you by the Federal 
Attorney's office in consideration of your testifying here" 
Rruqman was told to re^nond "no" by Mr. Behar. (H. 14-15) 

This Brugman goes on to say was not the understanding he 
was actually given by Mr. Rehar, whom Brugman claimed led 
him to understand that the five year sentence he was to 
receive by the federal courts would run concurrently with 




his state sentences, and he, Mr. Behar, was qoing to take 
care of it. (H. 17-18) 

On cross-examination Brugman again stated 
tha'. he was not telling the truth at the trial when he 
responded "no" after having been asked on redirect exami- 
nation by Mr, Behar if he was ever told that his sentences 
were going to run concurrently (H. 24-25). Brugman also 
testified on cross examination at the hearing about how he 
was going to be allowed to plead to a five year count 
instead of a twenty year bank extortion count. 

After brief redirect examination of Mr, Brugman 
the Court then dismissed the petition. 

STATb'^'ORY PROVISION INVOLVED 

28 ii.S.C. Section 2215 Federal Custody; remedies 
on motion attack ing sentence. 

A prisoner in custody under sentence of court 
established bv Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed in 
violation of the Constitution or laws of the United States, 

. . . or is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set aside 
or correct the sentence, . . , 

Unless the motion and the files and records 
of the case conclusively show that the prisoner is entitled 
to no relief '•.he court shall cause notice thereof to be 
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®rved upon thp United States attorney, grant a prompt 
hoarinn thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
Court finds that the judgment was rendered without juris¬ 
diction or that the sentence imposed was not authorized by 
law or otherwise open to collateral attack, or that there 
has been such a denial or infringement of the constitution¬ 
al rights of the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or resen¬ 
tence him or grant a new trial or correct the sentence as 
may appear appropriate. 

* * * 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

* * * 

ARGUMENT 

THE KNOWING USE OF PERJURED TESTIMONY BY 
THE PROSECUTOR REGARDING PROMISES MADE TO 
THE WITNESS, BRUGMAN, DENIED THE DEFENDANT 
SHATZ A FAIR TRIAL AND VIOLATED HIS RIGHTS 
_ UNDER THE CONSTITUTION _ 

Judge Weinstein in denying the motion and dis¬ 
missing the petition held that even if the testimony at 
the hearing was construed in the most favorable terms to 
Harold Shatz if would have made no difference in the 
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total pvaluation of the evidence. However, it must be 
conceded by the United States Attorney that the trial jury 
sent at least one note to Judqe Weinstein indicatinq they 
were hopei^jssly deadlocked. It also must be conceded that 
the only witness at the trial to link Shatz to ♦Jie crimes was 
Mr. Bruqman, without whose testimony it would have been 
impossible to even indict Shatz. 

It has been clearly and conclusively established 
that where the qovernment knowinqly and intentionally uses 
perjured testimony to obtain a conviction the conviction 
is invalid. The case of Mapue v. Illinois, 360 U.S. 264 
unanimously reversed a conviction so obtained. 

At Shatz's hearinq the only evidence introduced 
clearly established that the qovernrrient had made the witness, 
Bruqman, certain promises v/hich Brugman claimed he was cold 
by the qovernment to deny at the trial. 

The Mapue case, supra, involved a situation where 
the principal witness testified in response to a question 
that he had received no promise or consideration in return 
for his testimony and the state attorney who knew this was 
false did nothinq to correct it. 

The situation in the case now before the court 
is similar in that according to the witness, Alberto Brugman, 
he was told to answer in the negative by the United States 
Attorney v;hen asked if any promises were made in order to 
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induce him to testify. This v;as clearly not the impression 
qiven to Hruomnn hy the prosecutor. 

Justice Warren in writing the Napue opinion 
stated: "First it is clearly established that a conviction 

obtained through the use of false evidence, known to be 
such by representatives of the State, must fall under the 
fourteenth amendment, (citations omitted) the same 
result obtains when thi* state, although not soliciting false 
evidence allows it to go uncorrected when it appears. 

Oleorta v, Texas , 355 U.S. 2fl; U.S, ex rel, Almeida v, Bald i, 
l‘)5 F.2d fll5; U.S. ex rel. Montgomery v, Ragen , 86 F. Supp. 

382; U.S. ex rel. Thompson v. Dye, 221 F.2d 763. The principle 
that a State cannot knowinglv use false evidence, including 
false testimonv, to obtain a tainted conviction, implicit 
in any concept of ordered liberty, does not cease to apply 
merely because the false testimony goes only to the credi¬ 
bility of the witness. 'T’he jury's estimate of the truthful¬ 
ness and reliabilitv of a given witness may well be 
determinative of quilt or innocence and it is upon such 
subtle factors that the possible interest of the witness 
in testifying falsely that a defendant's life or liberty 
mav depend." 

People V. Savvides, 1 N.Y.2d 554, 5*7 decided 


by the New York (’onrt of Appeals held that "it is of no 
consequence that the falsehood bore upon the witnesses 



credibility rather than directly upon defendant's quilt ... 
That the District Attornev's silence was not the result of 
quile or a desire to prejudice, matters little, for its 
impact was the same, preventinq, as it did, a trial that 
could in any real sense b€i termed fair." 

The credibility of the witness Rruqman was an 
essential issue as Shatz's trial, particularly in view of 
the fact that the onlv witness at the trial who implicated 
Shatz with the crimes was Br\iqman, 

Any and all promises made to the witness should 
have been revealed to the jury. The witnesses credibility 
was their concern as triers of the facts. The trial court 
cannot know whether those additional factors would or would 
not have made a difference in the total evaluation of the 
evidence, parti (!ularly where the only real issue at trial 
was thiit witnesses credibility. Certainly the jury should 
have known all ♦ h<* facts. 

In (-.iqUo V. ''.t . , 40r) Tl.S. 150, the qovernment's 

case depended almost entirelv on the testimony of a co¬ 
conspirator, mucl% the same as this matter. '’’he qovernment's 
failure to disclose an alleqed promise of leniency made to 
the key witness in return for his testimonv, althouqh appa¬ 
rently a result of neqliqenco, was held to be a violation 
of due process. 


Thf* (■"’i.lonco at tho hoarincj in a District Court 
clcarl'' ostahli s‘'.«'s that all promises made to the witness 
were not revealed. All the eases would seem to indicate 
that the failure to reveal all promises made to a key 
witness denies a defendant a fair trial and requires 
reversal of anv conviction so obtained. Such should have 
been tho findino in the case now before the Court. 

CONCmSION 

For all the forcqoinq reasons the Court should 

vacate and sot tho ividqment aside and discharge the prisoner, 

or in the alt(?riiat ive grant him a new trial. 

Respectfully submitted, 

DANIEL J. GOTLIN 
Attorney for Appellant 
HAROLD SHATZ 
401 Broadway 
Mew York, M.Y. 10013 
(212) 96b-5897 
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